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CIVIL JUSTICE FOUNDATION

23 January 2003  

Attorney-General 

Department of Justice & Attorney-General

GPO Box 149

Brisbane, QLD 4001
Dear Sir,

RE:
Civil Liability Bill 2002

The objects of the Civil Justice Foundation Limited are to promote and encourage the protection and enhancement of the rights of the individual including by way of access to the civil courts. 

The Foundation campaigns for a more efficient and equitable civil justice system, helping society to understand the individual's point of view. 

The Civil Justice Foundation made a submission to the Review of the Law of Negligence (Ipp Committee) and has made submissions to several major enquiries and bodies in relation to civil rights issues. 

Although formal submissions are made only in respect of the following sections, the Civil Justice Foundation submits against all regressive provisions of the Civil Liability Bill 2002 that remove existing civil rights from Queenslanders. 

BACKGROUND

The establishment of the review of the Law of Negligence Committee in June 2002 has resulted in the dismantling of consumer protection laws in favour of big business and insurance companies.

The anti-consumerist focus of these ‘reforms’ are the result of the review committee being told that insurance companies should be free to reap grossly increased insurance premiums while providing less to struggling Australians who deserve to be compensated for the unlawful acts of others.

The committee's report shows an alarming lack of insight into the Australian economy and the social issues concerning legal liability. The report also shows a glaring lack of analysis as to the causes of the insurance crisis. Namely the collapse of HIH and FAI, the management failures of the Australian Prudential Regulation Authority (APRA) and the September 11 terrorist attacks.

While the panel has argued that they were prevented from examining some vital material, the critical assumptions made in their report are clearly wrong. 

Before the committee was established, insurance companies were lobbying governments to change the rules on insurance legislation but  they fail to point out that these changes will not stop injuries from occurring.

The push for all states to dismantle their remaining consumer protection laws for injury compensation in line with recommendations made by Justice David Ipp are naive and unrealistic.

Big business and their insurance companies should be liable for the negligent acts that cause others harm. They should not be allowed to wriggle out of responsibility for their actions.

Allowing insurance companies the freedom to increase premiums while denying fair outcomes to innocent victims, transfers the cost of the reckless conduct from the duty-breaker to the victim and also to the taxpayer. Our nation’s public hospital and welfare systems are already struggling; continuing to place extra pressure on these sectors will only result in their demise. The review committee's assumption that these sectors can accommodate further increases is unfounded.

The recommendations of the committee will also result in injured parties having to pick up the bill for medical investigation, legal and claim costs instead of the law-breaker or their insurer. 

Insurers are also to gain the benefit of an injured consumer's private sickness or disability policy. They will be exempted from paying the victims’ full income and superannuation loss. They are rewarded with reductions in the interest they must pay victims when they delay claims settlements. 

Insurers have now convinced our governments that it is reasonable to shift the cost of recklessly caused injury from the law-breaker to the victim. That’s good for insurance companies and a disaster for everyone else.

SUBMISSIONS ON SPECIFIC PROVISIONS OF THE CIVIL LIABILITY BILL 2002

Sections 8-19 – Standard of Care, Causation, Assumption of Risk and Dangerous Recreational Activities –

Many of the terms that are introduced are unclear and should be more clearly defined. The Foundation opposes the imposition of obstacles in the path of citizens to obtain fair redress for unlawful or unreasonable conduct.

With regards dangerous and recreational activities - the persons who promote these type of activities and who are liable to be reckless, make profit from their activities.  They are in the best position to cheaply avoid these risks and emphasis should be placed on their responsibility. 

Sections 11, 15, and 19 ought to be deleted from the Bill. Sections 14, 16 and 18 should be amended so that children are not caught. 

The UN Convention on the Rights of Children recognises that the civil rights of children are separate to those of their parents and that because of their vulnerability, children must be given special legal protection. Article 3 requires that the best interests of children must be the primary consideration in the making of laws concerning them.

No one could possibly argue that including children as the target of these sections is in any child's best interest. Rather, businesses and people who maim kids through recklessness could escape all liability for their outrageous conduct. Kids have no appreciation of legal and these provisions if enacted will mean there will be countless cases of children having to live with the injury and the lifelong consequences of avoidable reckless conduct.

Sections 20-24 – Professional negligence

These sections reverse legal developments that in recent years have brought about a significant re-direction and improvement of day to day medical practice. Most would say the extent to which doctors are now prepared to discuss treatment options and inform them of risks was a change for the better. 

Courts should be allowed to adjudicate on what is reasonable and should impose their own opinion, based on evidence, as to how a patient should have been treated. 

Under current law, if a doctor could prove that he or she had conformed to established standards of practice they could only be considered negligent in rare situations. 

The proposed changes will allow unsatisfactory medical practice to flourish if it is in accordance with the opinion of the greatest majority. Improvements in medical practice will be stifled. The proposed changes will permit doctors to treat patients without being mindful of all possible treatment options as long as they conform to the methods of the greatest majority.

Sections 22 and 23 should be removed from the Bill. 

Sections 28-33 - Proportionate Liability

The introduction of proportionate liability was recommended against by the Ipp panel.

The current law allows a joint wrongdoer to ‘join’ its busniess partners involved in a transaction as a party to legal proceedings that a disaffected customer may bring. This is reasonable and appropriate. It should be up to that business, not the customer who usually poorly resourced to do so. The business not the customer is in the best position to know who else was involved in any transaction and from whom they can expect to obtain contribution to pay for the customer’s loss. 

The Foundation opposes this provision as it will let economically powerful accountants, lawyers, stockbrokers, auditors, valuers and others off the hook for the full cost of the financial ruin they cause through negligence, inattention or even recklessness. 

This type of liability exemption is the beginning of a responsibility-free zone for professionals and care-free advice. Citizens can be equally devastated by the negligent management of their affairs as they can by injuries from reckless workplaces or by dangerous products.

The proposal is especially harmful to the disadvantaged. While big companies might be able to weather the consequences of their affairs being botched by a professional, the average consumer would have little or no chance to recover from the financial ruin that can follow.

The likelihood of recovery of a citizens’ loss will become far less certain as businesses employ sophisticated means of company liquidations and complex structures to hide profits from frauds and close down entities that face recovery proceedings.

When they can not recover their loss from the business that caused it eg because of its insolvency, the citizen’s loss is, in many cases transferred from the shonky professional and their insurance company to the taxpayer, for example where a family loses its savings and the breadwinner is forced onto social security.

Joint liability of tortfeasors should remain as a disincentive to businesses not to participate with others in unlawful, fraudulent or anti-consumer conduct. 

The Foundation believes sections 28-33 should be deleted entirely from the Bill. 

Sections 34-38 - Liability of Public Authorities

Local Authorities should be subject to the same obligation to exercise reasonable care towards others as are all businesses. They should be encouraged to achieve excellence in safety for roads parks and footpaths. 

These provisions should be amended as currently they afford Councils exemptions that are far too wide in scope. Recent court decisions demonstrate that there is no need to grant special exemptions and that the factors mentioned in s 36 are among those already being considered by courts. 

Section 40 - Criminal Behaviour

The provisions of this section should be limited so that the injured person’s remedy is denied only to the extent that the nature of any criminal activity contributed to the resulting injury.  As currently drafted, the section is far too wide.

Sections 41-44 - Intoxication 

Publicans and other similar operators derive significant profits from the sale of alcohol.  They promote its consumption.  Their sale of alcohol to persons who are intoxicated is unlawful. 

There has in recent years been a significant emphasis on patron safety and safe licensed premises.  This is a pro-consumer benefit of litigation and awareness of what standards of care patrons are reasonably entitled to expect. 

The proposed provisions on Sections 41 – 43 would have the effect of removing such incentive and promoting unsafe licensed premises and a lack of patron safety. The provisions as currently drafted would allow a patron at a hotel who was rendered paraplegic as a result of unsafe premises (eg from a fall after consuming some alcohol at a hotel function) to be denied a remedy even if the publican acted unlawfully and continued to supply alcohol.  

This would even be the case if the owner’s care was entirely reckless, eg overcrowding leading to crush injuries or even death (as has in fact occurred) or where a guest falls from a bar counter where the bar-owner was encouraging patrons to dance. 

Sections 41-43 should be amended so that persons who supply the alcohol to cause the intoxication should not get any liability protection from the provisions.

Section 48 – Exemplary Damages

The Foundation believes the ability to award exemplary damages is important and there is no justification for its removal. Such awards send strong messages of community expectation to the whole community and encourage injury avoidance conduct. The Foundation calls for a deletion of this section. A Court should be permitted to award damages to mark the community’s disapproval of an outrageous act of recklessness that may maim or kill another person. 

Schedule 2 - Children

The Bill contains a proposed amendment to the Personal Injuries Proceedings Act to require notices to be given on behalf of children within 6 years of the date of injury. The 

Foundation opposes these sections as they will have the effect of denying fair compensation to countless children, including those of future generations. 

Under the proposals, businesses and people who maim kids through recklessness will escape all liability unless the child decides on legal action within six years of the injury.  Protections currently in place allow children to reach adulthood before they are required to make legal decisions.

Children have no appreciation of legal issues and their parents might be too busy, ill-informed or even too embarrassed to take proper legal measures for them. Some parents are even irresponsible.

Taking away the current laws means there will be countless cases of children having to live with the injury and the lifelong consequences of their parents' inaction.

The change to laws that would see legal decisions (or lack of them) made by parents having binding permanent effect on the lives of children is discriminatory and contrary to the interests of children.

The Foundation submits that the childrens’ limitation provisions should be removed from the Bill.

Yours faithfully,

PETER CARTER 

Director
ACN 084 697 754
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